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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

LVGV, LLC,
Opposer,
: 91215208
V. : 91215215
Opposition Nos.: 91215216
: 91215246
Empire Resorts, Inc., : 91215247
: 91215415
Applicant.

REPLY BRIEF IN SUPPORT OF MOTION TO CONSOLIDATE

Opposer, LVGV, LLC (“Opposer”), respectfully submits this Reply Brief in
Support of its Motion to Consolidate the above-captioned six opposition proceedings (the
“Proceedings™) between the parties hereto concerning Applicant’s attempt to register the marks
Me. (Stylized) and M (Stylized) for casino, entertainment, hotel, restaurant, and bar services, and
a variety of playthings and sporting equipment.

ARGUMENT

The fundamental underpinning of Opposer’s Motion to Consolidate is that

Opposer is a destination casino resort, and Applicant intends to use the two marks of the opposed

applications in connection with a destination casino resort in direct competition with Opposer.'

There is no dispute that Applicant intends to open a destination casino resort in New
York, and that its six applications are for marks to be used in connection with that
destination casino resort. (See Empire Resort, Inc. Press Releases dated Sept. 10, 2014
and June 30, 2014 , Exh. A.; Applicant’s Website at www.montreign.com dated
September 19, 2014, Exh. B.) Applicant’s attempt to ignore these facts by contending
that its goods and services, all of which will be sold on the same physical premises, are
“far afield”, is disingenuous. Denying consolidation will disguise Applicant’s marks
from the commercial reality of their intended sale and promotion, which is Applicant’s
apparent strategy in opposing consolidation.
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Opposer’s destination casino resort is known as the M RESORT®. Opposer additionally
markets its M RESORT® casino property under the stylized M logo depicted below and the tag

line M IS FOR ME®:

¢

®

All six Proceedings concern Applicant’s intent to provide the services of a destination casino
resort and the related goods associated with such a casino resort under the marks M and Me.

depicted below:

A4 (S

(See Applicant’s Website at www.montreign.com dated September 18, 2014, Exh. B.)

The Proceedings present common questions of fact and law concerning the
parties’ marks, overlapping businesses, services, marketing channels, channels of trade, classes
of customers, conditions of purchase, and sophistication of purchasers. Litigating these common
questions of fact and law in six different proceedings is highly inefficient and a waste of the
Board’s resources and the parties’ resources. Nonetheless, Applicant contends that the
proceedings should not be consolidated because consolidation will “severely prejudice Empire’s
ability to defend its marks” by reducing the amount of discovery requests that Applicant may
propound and reducing the number of pages Applicant can submit in its trial brief. To the extent
that Applicant needs to expand the limits for discovery, beyond the 634 discovery requests it has

already served on Opposer, and expand the length of briefs to filed with the Board, these needs
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are easily accommodated as part of consolidation.” What cannot be accommodated without
consolidation is the massive duplication of discovery, motion practice multiplied by six, and the
ensuing redundant briefing and decision-making thrust upon the Board. Applicant will have
ample opportunity to defend its respective applications on any alleged unique substantive
grounds in a consolidated proceeding. TBMP § 511 (stating that consolidated proceedings do
not lose their separate identity when consolidated); Dating DNA LLC v. Imagini Holdings L.td.,
94 U.S.P.Q.2d 1889, 1893 (TTAB 2010) (explaining that consolidated proceedings retain their
separate character). Applicant will not be prejudiced by consolidation.

CONCLUSION

For the foregoing reasons, Opposer’s Motion to Consolidate Opposition Nos.
91215415; 91215216; 91215247; 91215246; 91215215; and 91215208 concerning Applicant’s

attempt to register the marks M (Stylized) and Me. (Stylized) should be granted.

Respectfully submitted,
Date: September 19, 2014 By: 77[//}

Hara K. Jgéobs

Troy E. L;acr/son
BALLARD SPAHR LLP
1735 Market Street, 51% F1.
Philadelphia, PA 19103
215-665-8500
jacobsh@ballardspahr.com
larsont@ballardspahr.com

ATTORNEYS FOR OPPOSER

Applicant’s discovery chart totals 241 requests, however, Applicant has since served
nearly 400 more requests. In the interests of preserving our environment and computer
bandwidth, Opposer is not attaching these voluminous and duplicative discovery
requests.
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

LVGV, LLC,
Opposer,
: 91215208
V. : 91215215
Opposition Nos.: 91215216
: 91215246
Empire Resorts, Inc., : 91215247
: 91215415
Applicant.

CERTIFICATE OF SERVICE

The undersigned hereby certifies that a copy of Opposer’s Reply in Support of
Motion to Consolidate in each of the above-captioned Opposition Proceedings was served by
first-class mail and e-mail on September 19, 2014, upon Applicant’s counsel:

Charles N. Quinn

FOX ROTHSCHILD LLP
2000 Market Street, Floor 20
Philadelphia, PA 19103-3222
cquinn@foxrothschild.com
dmcgregor@foxrothschild.com
cesch@foxrothschild.com
ipdocket@foxrothschild.com

By: 7 o s e
Troy Larso
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Empire Resorts and EPR Properties Showcase $1 Billion
Entertainment Lifestyle Complex to the New York Gaming
Facility Location Board

MONTICELLO, N.Y.~-(BUSINESS WIRE)-Sep. 10, 2014-- Empire Resorts, Inc.
(NASDAQ-GM:NYNY) (together with its subsidiaries, “Empire”), through a whotly-
owned subsidiary, Montreign Operating Company, LLC, in conjunction with its co-
developer, EPR Properties (“EPR") (NYSE:EPR) today presented their $1 billion
entertainment project to the New York Gaming Facility Location Board (“Location
Board”), including plans for a resort casino located 90 miles from New York City
in the Town of Thompson, Sullivan County.

The Montreign Resort Casino will be located on the site of Adelaar, a four-season
destination resort to be developed by EPR. Montreign is a planned 18-story
casino, hotel and entertainment complex featuring an 80,000 sq. ft. casino (with
61 table games and 2,150 state-of-the-art slot machines), 391 luxury rooms
designed to meet the 4-star and 4-diamond standards of Forbes® and AAA®,
multiple dining and entertainment options, meeting and conference space and
other resort amenities. Montreign Resort Casino, from an architectural, design
and use-of-materials perspective, was designed to blend naturally with the
pristine and beautiful environment of the Catskills.

Empire directors and officers, along with EPR’s President and CEQ, gave a
detailed 45-minute presentation to the Location Board in Albany yesterday
afternoon featuring renderings, economic impact statements and videos. The
multi-media presentation can be found at www.montreign.com.

Emanuel Pearlman, Empire’s Chairman of the Board stated, “We were very
pleased to have had the opportunity to present our integrated entertainment and
lifestyle complex to the Location Board. We presented a compelling case as to
why we are the best choice to drive tourism back to the Catskills by offering
something much more than a conventional casino. Adelaar, which is anchored by
the Montreign Resort Casino, creates the synergy required for a twelve-month,
four-season economic engine that will drive visitation to the Catskills from out-of-
state, downstate and beyond.”

EPR President and CEO David Brain stated, “Today was the culmination of years
of planning and working closely with all stakeholders to reimagine the Catskills as
a world-class resort destination for gaming and entertainment. What our team
presented is a project that is ready to begin almost immediately, has no financing
contingency and is expected to create thousands of jobs generating millions of
dollars in tax revenue for Sullivan County and New York State in the process.”

The Montreign Resort Casino is part of the larger Adelaar resort, a $1 billion four-
season destination resort developed by an Empire subsidiary and EPR.

http://phx corporate-ir.net/phoenix.zhtml?c=111350&p=RssLanding&cat-news&id=1 965841[9/17/2014 11:17:08 AM]
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Beautifully situated in the pristine Catskills, Adelaar is poised to become one of
the most comprehensive destination gaming resorts in the northeastern United
States, and will feature a variety of world-class leisure and recreational options,
including an Indoor Waterpark Lodge and adventure park, a Rees Jones-
redesigned “Monster” Golf Course, restaurants and world-class shopping and
entertainment. Located 80 minutes from New York City, Adelaar is expected to
create more than 5,000 construction and permanent jobs in an area with one of
highest unemployment rates in the state.

Because of the early and comprehensive planning of Adelaar, and the diligent
pursuit of needed approvals, the Company is able to commence construction of
Montreign upon award of a gaming license without delay. Many permits and
approvals are already secured for Adelaar, generally, and for Montreign,
specifically, and additional permits and approvals are being actively processed.

As part of the reimagined Catskills, Empire has entered into an exclusive
agreement with Monticello Motor Club (“MMC"), North America’s Premier Private
Racetrack and Country Club, making Montreign the only casino on the East
Coast that would offer guests the experience of driving high-performance
vehicles on MMC's private 4.1-mile track.

In addition, Empire has teamed up with award-winning chef, author and TV
personality Scott Conant to open his newest restaurant, Bistecca by Scott
Conant, at Montreign. The Italian steakhouse will be a fine dining destination
featuring a menu comprised of prime and Angus cut meats, fresh seafood,
poultry and classic Iltalian dishes. The global wine list will be robust to
accompany the menu, and will feature wines from New York, California, France,
italy, Chile and Argentina, among others.

Joining Empire and EPR at the presentation was renowned golf course architect
“The Open Doctor” Rees Jones and award-winning Chef Scott Conant.

About Empire Resorts

Empire Resorts, Inc. owns and operates, through its subsidiary Monticello
Raceway Management, Inc., the Monticello Casino and Raceway, a harness
racing track and casino in Monticello, N.Y., and is 90 miles from midtown
Manhattan. For additional information, please visit www.empireresorts.com.

Upon the awarding of a casino license from the New York State Gaming
Commission, Empire will begin construction on Montreign - an 18-story casino,
hotel and entertainment complex with 61 table games, 2,150 state of the art slot
machines and 391 luxury rooms designed to meet 4-star and 4-diamond
standards. For additional information, please visit www.montreign.com.

About EPR Properties

EPR Properties is a specialty real estate investment trust (REIT) that invests in
properties in select market segments which require unique industry knowledge,
while offering the potential for stable and attractive returns. Our total investments
exceed $3.8 billion and our primary investment segments are Entertainment,
Recreation and Education. We adhere to rigorous underwriting and investing
criteria centered on key industry and property level cash flow standards. We
believe our focused niche approach provides a competitive advantage, and the
potential for higher growth and better yields. Further information is available

at www.eprkc.com. Renderings, tenant information and other details about
Adelaar can be found at www.AdelaarNY.com.

This press release includes "forward-looking statements" intended to qualify for
the safe harbor from liability established by the Private Securities Litigation
Reform Act of 1995, These statements include statements about our plans,

http://phx corporate-ir.net/phoenix.zhtml?¢=111350&p=RssLanding& cat=news&id=1 965841[9/17/2014 11:17:08 AM]
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strategies, financial performance, prospects or future events and involve known
and unknown risks that are difficult to predict. As a result, our actual results,
performance or achievements may differ materially from those expressed or
implied by these forward-looking statements. In some cases, you can identify
forward-looking statements by the use of words such as "may," "could,"” "expect,”
“intend," "plan, " "seek," "anticipate,” "believe," "estimate," “predict," "potential,”
“continue," “likely,"” "will," "would" and variations of these terms and similar
expressions, or the negative of these terms or similar expressions. Such forward-
looking statements are necessarily based upon estimates and assumptions that,
while considered reasonable by Empire, EPR and our respective management
teams, are inherently uncertain. Factors that may cause actual results to differ
materially from current expectations include, among others, levels of spending in
business and leisure segments as well as consumer confidence; plans for signing
and closing on definitive transaction documents; the construction commencement
date for Montreign Resort Casino; relationships with associates and labor unions
and changes in labor law; the financial condition of, and our relationships with,
third-party property owners and hospitality venture partners; changes in the
competitive environment in our industry and the markets where we operate; the
timing of the receipt of regulatory and govemmental approvals for the
development project, including the issuance of a gaming facility license to
Empire; changes in federal, state or local tax law; general volatility of the capital
markets and our ability to access the capital markets to consummate the
necessary financing. A more complete description of these risks and
uncertainties can be found in our filings with the U.S. Securities and Exchange
Commission. We caution you not to place undue reliance on any forward-looking
statements, which are made as of the date of this press release. We undertake
no obligation to update publicly any of these forward-looking statements to reflect
actual results, new information or future events, changes in assumptions or
changes in other factors affecting forward-looking statements, except to the
extent required by applicable laws. If we update one or more forward-looking
statements, no inference should be drawn that we will make additional updates
with respect to those or other forward-looking statements.

Source: Empire Resorts, Inc.

Empire Resorts, Inc.

Charles Degliomini, 845-807-0001@
' cdegliomini@empireresorts.com

or

Entertainment Properties Trust

Brian Moriarty, BBS-EPR-REIT@
brianm@eprkc.com
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Empire Resorts Submits Sullivan County Casino Proposal
to New York State Gaming Facility Location Board

Company Also Announces Committed Financing

MONTICELLO, N.Y.—-(BUSINESS WIRE)--Jun. 30, 2014-- Empire Resorts, Inc.
(NASDAQ-GM:NYNY) (together with its subsidiaries, “Empire”), through a wholly-
owned subsidiary, Montreign Operating Company, LLC, has submitted its
application to the New York State Gaming Facility Location Board (“NYSGFLB")
for a casino to be located 90 miles from New York City in the Town of Thompson,
in Sullivan County, NY. The casino resort will be called “Montreign Resort
Casino” and will be located at the site of Adelaar, which is owned by EPR
Properties (NYSE:EPR) (“EPR”"). A complete branding initiative around the
Montreign Resort Casino will be unveiled in the coming weeks.

The total combined investment in the Montreign Resort Casino and Adelaar is
expected to be in excess of $1 billion, which includes $630 million from Empire
and additional EPR financing investments for a waterpark hotel and adventure
park, Rees Jones redesigned “Monster” Golf Course and retail, restaurant,
shopping and entertainment properties. The size of the project, including the
amount of capital necessary to complete it, will vary based upon the number and
location of competitive licenses issued by New York State in our region. The
project has in place essentially all of its approvals and permits to commence
construction immediately upon the awarding of a destination gaming facility
license.

To support its application, Empire has obtained commitments to provide
financing from Credit Suisse AG and Kien Huat Realty I, Limited (“Kien Huat"),
Empire’s largest stockholder. Credit Suisse AG has committed to provide a
senior secured credit facility in an amount of up to $478,000,000. The credit
facility is subject to various conditions precedent, including Montreign"s receipt of
a gaming facility license and evidence of an equity investment in Empire of up to
$150,000,000. Empire may launch a rights offering to meet the equity investment
requirement. |f Empire launches a rights offering in support of the Montreign
Resort Casino, Kien Huat has agreed to exercise its proportionate share of
subscription rights that would be issued and, additionally, to exercise all
subscription rights not otherwise exercised by other holders, upon the same
terms as the other holders. Empire expects that the commitments demonstrate its
ability to finance the costs and expenses of constructing the proposed Montreign
Resort Casino. Nonetheless, Empire has reserved the flexibility to reassess its
financing alternatives if it is awarded a gaming facility license.

“After years of planning and community engagement, we believe our Montreign
Resort Casino, and the non-gaming resort attractions that encompass the overall

http://phx.corporate-ir.net/phoenix.zhtmi?c=111350&p=RssLanding& cat=news&id=19435978/18/2014 3:39:41 PM]
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Adelaar master plan, is exactly the type of tourism driven development
envisioned by the Upstate New York Gaming Economic Development Act,” said
Emanuel Pearlman, Chairman of the Board of Empire. “Importantly, given a
process that permits either one or two casino licenses in our region, Empire has
the advantage of committed financing in place, no matter the competitive
environment. We are confident that if selected, our best proposal can fully
rejuvenate Sullivan County and the entire Hudson Valley economy.”

“We are very excited to partner with Empire in taking this next important step in
realizing the vision we have held to and worked towards for years,” commented
David Brain, President and CEO of EPR Properties. Brain continued, “Quite
simply, there is no other location which equals the breadth of offerings we deliver
as a four season destination resort. Our guests will come for world class golf, a
first-class waterpark lodge and a special gaming experience along with dining
and shopping close by, all set in the beautiful Catskills. Adelaar is uniquely
positioned to reinvigorate the upstate New York economy and we are ready to
get started.”

“We've been working with Empire for nearly three years, and included in this filing
is Sullivan County’s hopes and dreams of a better economic future,” added
Sullivan County Legislature Chairman Scott Samuelson. “This casino project and
the entire Adelaar resort development will drive significant tourism, and is clearly
the economic boost that our County needs. We could not be more supportive of
Empire and EPR’s plans.”

“This project will be a source of pride and true economic development for
everyone in the Town of Thompson and Sullivan County,” said Thompson
Supervisor Bill Rieber. “The Town of Thompson has granted this project full
SEQRA approvals, making this application a front runner that can rapidly deliver
the jobs and economic opportunity the Town of Thompson and Sullivan County
so richly deserve.”

Peter Ward, president of the New York Hotel Motel Trades Council, which
represents over 30,000 hotel, hospitality and gaming workers in New York and
New Jersey said, “This casino resort project will bring new energy to a depressed
region of New York State by creating dependable local union employment, while
delivering significant economic benefits for local businesses, and consequently
will have an important and positive impact on tourism in upstate New York.
Empire is not only a current strong union partner, but a strong community
partner, committed to creating good union jobs in a region that desperately needs
them.”

“The entire brotherhood of the Hudson Valley Building & Construction Trades
Council is in complete support of this project,” said Todd Diorio, President of the
Trades Council. “Empire has substantially completed construction drawings and
its Project Labor Agreement is complete. Our members are looking forward to
building this project.”

Cathy Paty, President and CEO of the Sullivan County Chamber of Commerce
added, “Adelaar is an amazing project which will provide development for many
years to come. It will bring financial gains across the board for both Sullivan
County residents and local businesses. Adelaar is the spark that Sullivan County
needs to thrive once again.”

Sullivan County Partnership CEO Marc Baez stated, “This application moves
Sullivan County and the Catskills one step closer to reviving our standing as a
world class resort destination. We have already seen what Empire can do for
local businesses in this region, and we know the benefits will be far greater if this
project is approved. Our community is 100% behind it.”
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“The Sullivan County and Catskills tourism industry will benefit greatly from the
addition of Adelaar to our community,” said Roberta Byron-Lockwood, President
and CEO of the Sullivan County Visitors Association. “Resort guests and
employees alike will undoubtedly explore the Sullivan County and Catskills area,
and our businesses are ready to welcome them with open arms. This resort will
afford us growth in room inventory as well positioning in the domestic and
international travel industry marketplace.”.

Empire has recently entered into a memorandum of understanding (“MOU") with
the Upstate Theater Coalition for a FairGame LLC (“Fairgame”), a coalition of
upstate theatres and venues that includes Bethel Woods Center for the Arts,
Ulster Performing Arts Center and Bardavon Opera House. Darlene Fedun,
Bethel Woods CEOQ stated, “I am happy to report that we have executed a MOU
with Empire Resorts which is part of the siting evaluation criteria for a Gaming
License in the Catskill Region. Bethel Woods already knows Empire as a great
local partner and Empire understood the concerns of our potentially impacted
venues, readily and openly discussed options and solutions, and have committed
to the support of the mission of all venues within the region. Bethel Woods and
the Fairgame coalition both support Empire’s application for a casino license.”

Mr. Peariman concluded, “Led by our CEO Joseph D'’Amato and Empire's
Executive management team, a stellar team of 29 professional firms and a wide
variety of other experts worked tirelessly to submit this comprehensive response
to the NYSGFLB's Request for Applications for a gaming facility license. A
remarkably voluminous submission, this comprehensive work product represents
over three years of dedication and hard work. After it is reviewed by the
NYSGFLB, we look forward to making our public presentation as soon as
possible.”

About Empire Resorts

Empire Resorts owns and operates, through its subsidiary Monticello Raceway
Management, Inc., the Monticello Casino & Raceway, a harness racing track and
casino located in Monticello, New York, and is 90 miles from midtown Manhattan.
Further information is available at www.empireresorts.com.

Cautionary Statement Regarding Forward Looking Information

This press release includes “forward-looking statements" intended to qualify for
the safe harbor from liability established by the Private Secunties Litigation
Reform Act of 1995. These statements include statements about our plans,
strategies, financial performance, prospects or future events and involve known
and unknown risks that are difficult to predict. As a result, our actual results,
performance or achievements may differ materially from those expressed or
implied by these forward-looking statements. In some cases, you can identify
forward-looking statements by the use of words such as "may," "could," "expect,”
“intend," "plan,” "seek," "anticipate," "believe," "estimate," "predict," ‘potential,"
"continue, " "likely," "will," “would" and variations of these terms and similar
expressions, or the negative of these terms or similar expressions. Such forward-
looking statements are necessarily based upon estimates and assumptions that,
while considered reasonable by Empire and its management team, are inherently
uncertain. Factors that may cause actual results to differ materially from current
expectations include, among others, levels of spending in business and leisure
segments as well as consumer confidence; the parties’ plans for signing and
closing on definitive transaction documents; the construction commencement
date for the development project; relationships with associates and labor unions
and changes in labor law; the financial condition of, and our relationships with,
third-party property owners and hospitality venture partners; risk associated with
the introduction of new brand concepts; changes in the competitive environment

http://phx.corporate-ir.net/phoenix.zhtml?c=111350&p=RssLanding& cat=news&id=1943597[8/18/2014 3:39:41 PM]
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Source: Empire Resorts, Inc.

Empire Resorts Inc.
Charles Degliomini, 845-807-0001@
cdegliomini@empireresorts com
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